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FEATURE ARTICLE

by: Jonathan H. Katz, Esq.
Hill Wallack LLP

By now, everyone has heard about
the tragic case of Trayvon

Martin, who was killed by

the head of a volunteer
neighborhood watch group in a
community association in Sanford,
Florida >. While not the first time a
community association has dealt with an
assault or murder within its gates, it is
certainly one of the most well-recognized —
and most talked about — cases in some
time 3.

In the wake of this tragedy, associations
across the country have been rightfully

asking difficult questions regarding their own

obligations to provide or undertake security
measures, such as “does the board owe a
duty to provide security to its residents?”
The answers to these important questions
are complex and should be determined with
the assistance of counsel, primarily through
examination of the association’s governing
documents and the interpretation of the
applicable state law. In many cases, the
starting point for the discussion of these
issues is California Supreme Court’s 1986
decision in Frances T. v. Village Green
Owners Ass’n, which is widely considered to
be the seminal case involving community
association security *.

In Frances T., the unit owner repeatedly
requested permission from the association’s
board to install additional lighting in the rear
of her unit due to a rash of burglaries and
thefts in the community. When the board
did not respond to her requests, the unit
owner installed the lighting on her own. This
drew an immediate response from the
board, which demanded that she remove
the unauthorized lighting and, further,
rejected her request to leave the lighting
while the board could propose an
alternative. The unit owner was
subsequently robbed and raped °.

The Supreme Court of California determined
that the question of whether

PROCEED WITH'

COMMUNITY ASSOCIATION
SECURITY & NEIGHBORHOOD
WATCH PROGRAMS

association
could be found liable
under these circumstances
turned on two fact specific questions: (1)
whether the association breached a duty
to the unit owner; and (2) whether the
harm that befell the unit owner was
foreseeable. The Court held that the facts
alleged in Frances T., if proven, were
sufficient to demonstrate the association’s
awareness of the need for additional
lighting and that the lighting could aid in
deterring criminal conduct (thus
demonstrating a duty and a potential
breach of that duty). Regarding
foreseeability, the Court found that the
association was aware that the unit
owner’s home had been recently
burglarized, and that the association need
not have foreseen the precise injury to the
unit owner so long as the possibility of this
type of harm (the burglary and rape) was
foreseeable ®.
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While an examination of a specific
association’s potential liability for failure
to provide security is fact sensitive and,
again, should not be undertaken without
the assistance of counsel, another

reduce crime by creating a visible
presence in the community and
assisting in easing the fears of
residents, they may also pose
additional liability risks 7.
Prior to a community
making a decision to allow
or to initiate a neighborhood
watch, association boards should
consult with counsel to consider
numerous issues, including whether
an association has the authority
under its governing documents to
establish a community watch 8 The
Community Associations Institute
(“CAI") offers the following advice
for communities considering a
neighborhood watch:

¢ Contact the local police
department for start-up
support, guidance and
training;

¢ Volunteers who skip this
critical step can find
themselves on the wrong side
of the law — or worse;

e Seek the advice of an
attorney with expertise in
community association law;

e Create processes for
recruiting only responsible
volunteers who will follow all
procedures;

¢ Develop methods, such as
websites and e-mail, to keep
volunteers and residents
informed;

¢ Continuously reinforce all

question
brought to
the forefront
as a result of
the Trayvon
Martin case is

“Prevention is the most effective action against
crime. Unfortunately, crime prevention usually
becomes a hot topic in a community after
someone is assaulted or robbed.” 1

the efficacy of
utilizing neighborhood watch programs in
community associations as a method of
providing security. While these watch
groups have been shown to effectively

procedures — including do-not-
engage rules for resident
volunteers °.



If a determination is made that the
community would like to implement a
neighborhood watch, it is imperative
that the board make sure the
association has the authority to
establish such a group pursuant to its
governing documents. If the
documents do not provide for such
authority, the association may seek a
vote of the membership to properly
amend its documents. However, if the
governing documents specifically
require the association to provide
security in some form, the association
may be better served engaging a
professional security service, which
will provide certain contractual
safeguards for the association.

Other factors that association boards
must consider if neighborhood watch
groups are permitted in a community
include the overall mission and
purpose of the watch as well as what
members of the group should and
should not be permitted to do. At the
heart of any neighborhood watch’s
duty — not unlike a professional
security service — is the phrase
“observe and report.” When
observing suspicious or criminal
activity, a volunteer watch member
should restrict his or her actions to
making a proper observation and
accurate and speedy reporting to the
police and/or the proper authorities.
Again, the purpose of the
neighborhood watch is to provide a
visible presence in the community
and to create a “high level of
awareness to the criminal element,”
not to usurp the duties of the
authorities ™.

Association boards should also
establish clear guidelines, preferably
through a formal resolution, defining
the purpose of the neighborhood
watch and requiring coordination with
the local law enforcement authorities.

Such guidelines should instruct
volunteers to report suspicious
activity but make no attempt to
follow, engage or apprehend. In no
circumstance should volunteers be
allowed to carry any weapons of any
kind. And communication is also
imperative; information about the

(Continued on page 20)
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(Continued from page 19)

watch group and crime in the area should be
disseminated to the community through open
meetings and written communication. Further,
volunteers should receive training, which again
should be coordinated with the local authorities.

Due to the ongoing criminal and civil litigation,
the overall impact of the Trayvon Martin case
has yet to be fully realized. But associations
should be mindful of the lessons that can be
learned from this case and should be able, with
the assistance of local law enforcement and
counsel, to take affirmative actions to ensure
that all of the residents feel safe in the
community.
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FOOTNOTES

1 Foundation for Community Association Research, “Best
Practices: Community Security,” Community Associations
Institute (2008) (hereafter “Best Practices”), pg. 3.

2 For those who may not be as familiar with the details of this
tragedy, on February 26, 2012, police allege that George
Zimmerman fatally shot Martin, a 17-year-old high-school
junior, after Zimmerman observed Martin walking home from
a convenience store. Zimmerman, the “captain” of the
neighborhood watch for the Retreat at Twin Lakes
Homeowners Association, had called 911 to complain about a
suspicious person in the neighborhood. Shortly afterwards,
Zimmerman left his vehicle, approached Martin, and there
was a fight, which ended with Zimmerman fatally shooting
Martin once in the chest at close range; Zimmerman claims
the shooting was in self defense. CNN, “Zimmerman charged
with second-degree murder,” (April 11, 2012) at http://
news.blogs.cnn.com/2012/04/11/prosecutor-to-announce-
decision-on-zimmerman/

3 And for those who think a tragedy similar to what befell
Trayvon Martin could never happen in our area, think again.
In October 2009, Catherine McGowan was stabbed to death
by her neighbor, Anthony Milano, both who resided in an
over-55 condominium association in Linwood, New Jersey.
Milano was found not guilty by reason of insanity in February
of 2011, but a lawsuit brought by Ms. McGowan'’s Estate
against the association and its property manager is still
ongoing. Steven Lemongello, “Family of slain Linwood
woman, 88, sues her condo association and manager” Press
of Atlantic City, published March 10, 2010.

4723 P.2d 573 (Cal. 1986).
51d. at 574-76.
61d. at 579.

7 Community Associations Institute, “CAl Urges Diligence on
Neighborhood Watch Programs,” (March 28, 2011) at http://
www.caionline.org/about/press/Pages/
CAlUrgesDiligenceonNeighborhoodWatchPrograms.aspx

81d.
9ld.
10 See Best Practices at pg. 9.
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